Welcome to CodeNEXT!
Let me start by saying that almost everything imaginable has
gone wrong with this project. It has become one of the longest
running, highest priced, poorly managed code updates ever.
But that is a story for another day!
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For those unaware, I have spent the last 55 years serving as a
planning and zoning advisor to over 200 communities in 30 states.
CodeNEXT will be my “last code hurrah.” Unfortunately, it has also
been the most dysfunctional and most frustrating.
For more than five years, I have felt like a “canary in a coal mine.”
And lately I feel like I have been “tweeting more than Trump.”
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Tonight, I want to touch on four key aspects of CodeNEXT – code
structure, compatibility, accessory dwellings and density bonuses.
First, code structure.
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Two years ago, Opticos offered Council three code approaches –
1) brisk sweep, 2) deep clean or 3) complete makeover.
Council chose Approach 2.5 which would essentially entail a total
replacement of the code format, extensive reorganization and
moderate-to-high rewrite. It also called for a hybrid code with
blended use and form districts and “lots of graphics.”
So did the customer get what it ordered?
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CodeNEXT has to be the most verbally obese code ever.
While Draft 1 was three times wordier than most city code, Draft
2 has actually added 20 percent more pages.
“Keep It Short and Simple!” was the furthest thing from
CodeNEXT drafters mind.
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The first test of a user-friendly code is how well it is organized.
Codes need to be intuitively structured with use districts and
standards up front followed by infrastructure and procedures.
To better understand structure, the Portland, Chicago, Cincinnati
and Denver codes have been segmented into color-coded parts.
The Portland code was drafted by Fregonese, Cincinnati by
Opticos, Denver by Peter Park and Chicago by my former firm.
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When examining our current Austin code and CodeNEXT, the
previously described structure is not readily apparent.
While getting rid of the confusing hierarchical mumble jumble
(chapters, subchapters, parts, subparts, etc.), the overall
structure of CodeNEXT has not been significantly improved.
Too many related provisions are still scattered throughout the
code creating the frustrating need for extensive “page flipping.”

7

I have offered staff several suggestions on how to improve the
overall structure of CodeNEXT. They include:
1) Expand General Standards chapter to include parking, landscaping,
signs, compatibility, lighting, density bonuses, etc.
2) Reinstate Environment chapter to include water quality, regulated and
heritage trees, green infrastructure, reuse, SOS, etc.
3) Expand Infrastructure chapter to include transportation, wastewater,
water, drainage, etc.
4) Create new Adequate Facilities chapter and include capital recovery
fees, parkland dedication, traffic impact fees, road districts, etc.
5) Merge Administration and Procedures and Permitting chapters and
move to rear of code (add valid petitions).
6) Create new Definitions chapter and consolidate definitions.
7) Detach Technical Manuals.
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CodeNEXT needs to better illustrate its procedures and
definitions. Flowcharts, for example, are an effective tool in
explaining confusing and circuitous administrative procedures.
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Compatibility standards are performance zoning tools designed to
preserve privacy, equity, sunshine and neighborhood character.
They are especially important in communities that do not have the
most stellar track record of basing their zoning decisions on sound
planning principles, such as Austin.
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One of the most far-reaching and significant coding changes
offered by staff and consultants is the replacement of
compatibility standards with a “baked-in” system that would
allow eight-story high-rises 100 feet from single family homes.
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In order to justify their elimination of compatibility standards, staff
has falsely stated that they deter “missing middle housing.”
This is obviously untrue because missing middle housing does
not even trigger compatibility because of its lower heights.
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Over time, Austin’s compatibility standards have become
saturated with overly complex amendments.
While basic height, setback and buffering provisions remain,
they are buried among many questionable provisions.
For example;
• why are civic uses and parking areas highlighted?
• why are sites divided into two sizes?
• why are scale and clustering rules so prescriptive?
• why are parking and setback tables so complex, and
• why are redundant waiver procedures included?
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ADUs are small dwellings that can blend seamlessly into the
neighborhood. They are often referred to as “hidden” density.
And they can play a major role in balancing a city's housing
inventory when provided in an affordable and compatible manner.
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ADUs have many aliases. Here are 22 of the most common.
While they will not solve all housing affordability needs because of
their size and scale, ADUs can be a key part of the solution.
In particular, they can well serve the growing market for singles,
seniors and small families looking for affordable urban quarters.
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A survey of peer cities shows the permitted maximum size of
ADUs ranges from 400 to 900 square feet, with some
context-sensitive variables based on:
•
•
•
•

Lot size: often varies by distance from urban core.
Parking: often varies by availability of public transit.
Building separation: usually determined by fire code.
Other requirements: covenants and separate utilities.

The overarching objective in the provision of ADUs is to
keep them as affordable and compatible as possible.
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Vancouver, Seattle and Portland are generally considered among
the more progressive cities in the regulation of ADUs.
Vancouver is the most permissive allowing two 500sf ADUs on
each lot, usually one attached and one detached. As a result,
one-third of all Vancouver single family homes have ADUs.
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Relating lot size to ADU size is considered a current “best
practice” in regulating ADUs. It was used in Flagstaff and Denver
by our CodeNEXT consultants, Peter Park and Opticos.
Why they have not offered it as an option for Austin is unknown.
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Two years ago, the city council made several ADU changes,
including district expansion; reductions in lot size, setbacks and
parking; and an increase in floor area from 850 to 1,100sf.
CodeNEXT is recommending an even further size increase.
The following changes should also now be considered:
•
•
•
•
•
•

Base ADU size on lot size (600,800,1000),
Allow detached, attached and garage ADUs,
Eliminate impervious coverage limits,
Eliminate owner-occupancy requirement,
Eliminate subleasing prohibitions, and
Reduce permitting fees.
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It should be noted that a density bonus system is just the
bartering of something a developer wants – more entitlements for something the public wants – more community benefits.
In a sense, it is nothing more than legalized contract zoning!
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While density bonuses may have been a success in enhancing
real estate values and entitlements in Austin, they have not been
that successful in producing much affordable housing.
According to several knowledgeable critics, the primary reasons
for this poor performance, has been lack of program uniformity,
predictability, clarity, consistency and cohesive strategy.
It has also not helped that staff has allowed real estate
representatives to have a major role in designing the programs.
Henhouses designed by foxes have never worked well!
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The strongest and harshest criticisms of Austin's density bonus
programs were issued two years ago by the City Auditor.
In a scathing report, he indicated that the programs were a
management disaster and ineffective deliverer of affordable
housing. It exposed them as rudderless and resource-less.
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A critique of Austin's eight existing density bonus programs:
All formula components, such as tenure periods (guaranteed
years),eligibility thresholds (MFI levels), affordability thresholds
(restricted units) and fee-in-lieu levels (buy-out options) are in
great need of a thorough review and revision based on changing
times, data and policies.
For example, the fee-in-lieu options for West Campus and East
Riverside are so low ($1 and 50 cents) that it makes no fiscal
sense for a developer to provide on-site affordable housing.
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For a program with so much potential and so many problems, staff
recommendations are surprisingly tepid and timid. In addition to
territorially expanding the program, they recommend:
•
•
•
•
•
•

Exploring the possibility of extending affordability periods.
Adding Housing Choice vouchers to density bonus programs.
Amending TOD to minimize requests for fee-in-lieu option.
Defining how to determine if fees-in-lieu are “compelling.”
Identifying factors that lead developers to request fees-in-lieu.
Including affordable housing benefits in PUD Tier 1 provisions.

Considering such recommendations, it is easy to see why Austin’s
bonus program is and has been such a failure.
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If density bonuses are to ever become a significant local provider
of affordable housing, the city must repair its existing broken
program before expanding it. For starters:
•
•
•
•
•
•
•
•

Allow bonuses for non-residential, as well as residential.
Require a certain percent of all units to be multi-bedroom.
Give low-income families with children housing priority.
Achieve deeper affordability by lowering MFI thresholds.
Adjust fees to be more in line with actual housing cost.
Extend affordability periods for West campus and Rainey.
Base West Campus on gross floor area, rather than net.
Allow fee-in-lieu options for Rainey Street and VMU.
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In closing, I thought it would be interesting to see if our following
speaker recognized this former college classmate of mine.
Thank You!
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